1

INTRODUCTION

1.1

Members will recall the report presented to Committee on 21st October 2009. A copy of
that report is attached at Appendix 1. That report recited the history of the case
describing :



The pre-2006 position.



The scheme approved in 2006 (Application Ref: NP/06/076).



The scheme refused in July 2009 (Ref: NP/08/361).



The scheme “as built”.

1.2

The report indicated that the 2006 approved scheme should be accepted as a “fall-back”
position which makes it a material planning consideration in respect of any future
decisions to be made for this site.

1.3

The report outlined and summarized the comparison, as understood at the time, between
the 2006 approved scheme and the 2009 “as-built” scheme as follows :

1.4



The “as-built” scheme was probably higher to ridge level when measured
against original ground levels as far as they could be ascertained at the time.



The “as-built” scheme was narrower in width.



It was, however, larger in depth.



It was larger by some 10.79% in terms of internal floor area.



It was significantly larger (by just under 20%) in terms of the overall area of
visible elevation.



The eastern elevation of the “as-built” dwelling has a visible elevation which is
some 36% larger than that shown on the approved 2006 drawings.



As a consequence the “as-built” dwelling as witnessed on site gives the
impression of having significantly more external mass than does the approved
2006 dwelling.

Since the date of the Committee it has also been determined through further assessment
that the “as-built scheme” has not been constructed in the identical location to that
approved in 2006. In fact the approved 2006 scheme was proposed to be located some
5m further east (away from the access) than the “as-built” scheme and some 5m further
north than “as-built”. The relative positions of the various schemes is shown on the
drawing at Appendix 2 produced by the RPS Group (ref: JCC9094:01 rev1) and the
relative proximity of the “as-built” scheme to the access point and lane/public footpath at

that point is no doubt contributory to the perceived mass of the building when viewed from
public vantage points to the immediate west.
1.5

The report went on to advise members that :



As the differences between the schemes was material, and the differences
had not been approved, the dwelling as built is in breach of planning control.



The breach is clearly that the dwelling as built is “development carried out
without planning permission”, not that it is “works carried out pursuant to the
2006 permission but without complying with a condition of that permission”.



The proposal fails to meet the tests of JUDP policies 67, 56, and 76 (an
application to retain and complete the building was refused for these reasons)



The “as-built” dwelling unacceptably affects public amenity because of the
differences alluded to above (in paragraph 1.3), those unacceptable amenity
effects going beyond what is reasonable, even taking into account the 2006
“fall-back” position.



It was not considered possible to secure modifications to the “as-built”
scheme that would “bring it in line” with the approved 2006 scheme, thereby
rendering it acceptable in planning terms.



The steps which could be specified in an Enforcement Notice, other than total
removal and re-instatement, could not validly regulate the development so as
to remove the harm to amenity that has been identified.



Accordingly, enforcement action was recommended.



However, in line with the advice contained within paragraph 8 of TAN 9
(Wales) the developer should first be invited to demonstrate, if he can, how
the building can be brought back to the “2006” fall-back position to remedy the
unacceptable harm to amenity that has been caused.



That enforcement action should then be taken if, that exercise having been
completed, the Authority is still of the opinion that the unacceptable harm
cannot be reduced to an acceptable level. The only enforcement action open
to the Authority at that stage would be to seek the demolition of the building
and to require the site to be reinstated to its pre-development condition.

1.6

The recommendations in the report were accepted by the Committee and the developer
was advised, accordingly, of the outcome. His advisers responded by indicating that they
would submit a planning application that would seek to address the concerns of the
Authority. That intent was reported to Committee on 27th January 2010 (copy attached at
Appendix 3).

1.7

An application to that effect was submitted shortly thereafter and it is described in detail
throughout the remainder of this report.

2

FURTHER DETAILED ASSESSMENT

2.1

As members are aware the Authority has sought the advice of Lyn Powell of RPS
Planning in respect of this matter. Whilst awaiting the receipt of the now submitted
application it has been recommended that a more detailed investigation of the “site and
building levels” should be undertaken and that it is advisable in view of the possible
enforcement action and significant public interest in this case that, if possible, such levels
should be agreed with the developer/applicant so as to ensure that any future action is
not fettered by an argument over levels and dimensions.

2.2

A measure of agreement has now been reached on those issues and the further
investigations have revealed the following :



In the October 2009 report I should have reported that the developer had
submitted details for the purpose of seeking discharge of condition No.3 of the
2006 permission. Condition No.3 required “site profiles of the external ground
and internal finished floor levels to be set out on site for approval by the
National Park Authority.” Those details were approved by letter dated 26th
July 2007 (copy attached at Appendix 4), that letter confirming that “the
development is being carried out in accordance with the approved drawings
and that condition 3 of the planning permission NP/06/076 (dated 17th
October 2006) may now be discharged.” The letter, however, went on to
confirm that “…Conditions 5, 6 and 7 have yet to be fully complied with. I
therefore trust that these outstanding matters receive your urgent attention
accordingly.” That letter was written on the Authority’s behalf, it is understood
from discussion with the case officer, against the context of an agreed level of
20m from a temporary bench mark on the top surface of a set of steps located
adjacent to the site access, and on the basis that the Ground Floor level of
the building was set at the same level. Whilst there is no evidence presented
to the Authority to prove that was the case, it suggests that the ground floor
level for the new dwelling was therefore agreed and indeed “approved” (by
virtue of the letter of 26th July 2007) at a level of 20m and that it was
construed as an approval of a key aspect of the 2006 permission that had not
been resolved at the date that the permission was granted.



Whilst the applicant concurs with the above, and indeed presents it as an
important element of his case, he however maintains that the agreed level of
20m was not the top level of the steps referred to but the top of the wall to
which the steps are attached to. There is an agreed 200mm (8”) difference
between the two levels, the wall surface being 200mm higher than the step
surface. Accordingly, it is the applicant’s contention that the approved Ground
Floor level was in fact not 20m but 20.20m. That remains the only
disagreement between the parties yet for the purpose of this report it is the
Authority’s view that is quoted and analysed because the survey drawing
which the applicant relies upon and includes in the submitted Design and
Access Statement (DAS), and which the Authority concedes exists, clearly
states that the level was taken from the “top step of steps leading into
adjacent field”.

2.3



That survey drawing was undertaken by the Authority’s surveyor on 20th
February 2008 (annotated on the drawing at Appendix 5) and indicated as
stated that the top of the steps is set at a datum level of 1.605 and that the
ground floor level of the building is set at 1.538. When a floor screed is added
to the ground floor at a typical depth of say 80mm the finished ground floor
level would therefore sit at 1.618. Those levels when converted into AOD
indicate a level at the top of the steps of 20m AOD, a Ground Floor level of
20.16m AOD (+0.16m above the “approved” level), and a ridge level of
27.56m AOD (+0.56m above the “approved” level).



A further survey by the same surveyor undertaken on 19th February 2010
showed that the top step level was 19.999m AOD (20m AOD in effect)
thereby indicating that the “as-built” ridge height is 27.662m AOD (+0.662m
above the “approved” level).



Other than the fact that the letter of 26th July 2007, however, confirms that
“the development is being carried out in accordance with the approved
drawings” and that condition 3 was discharged, there is nothing in writing to
indicate what the approved 2006 levels were. However, the case officer has
confirmed that the levels agreed at the top step level was 20m AOD and that
the Ground Floor level of the dwelling as then completed sat at the same
level.



Accordingly, as the letter confirmed that the works to date were in
accordance with the 2006 approval (and later in this report clarification
is given on the materiality of that letter) it is necessary to take a ground
floor level of 20m AOD as the “base level” for the remaining
comparisons addressed in this report.

On that basis the comparisons table attached as Appendix 7 of the October 2009 report
needs to be revised as follows and used as the most relevant document of comparison
for the remainder of this report:

COMPARISONS TABLE

Measurements/
Dimensions

Original
Dwelling

2006 Approved
Scheme

2009 “As Built”
Scheme
(At Present)

Circa 17.5m

N/K

16.96m

N/A

N/K

17.75m

Circa 17.5m

20m

20.66m

N/A

22.5m (approx)

23.62m

1.

Slab Level (AOD)

2.

Lower Ground Floor Level

3.

Ground Floor Level

4.

First Floor Level

5.

Eaves Height

20.14m

24.25m

25.30m

6.

Ridge Height

21.21m

27m

28.10m

7.

Footprint Area

100.80 sq.m.

614.48 sq.m.

680.78 sq.m.

2.4

2.5

8.

Frontage Width

13.6m

22 m

20.5 m

9.

Building Depth

6.8 – 7.8m

17.8m

18.5m

10.

Visible Elevation (North)

N/K

190 sq.m.

186 sq.m.

11.

Visible Elevation (South)

N/K

147.5 sq.m.

147 sq.m.

12.

Visible Elevation (West)

N/K

121 sq.m.

191 sq.m.

13.

Visible Elevation (East)

N/K

139 sq.m.

193 sq.m.

14.

Visible Elevation (Total)

N/K

597.5 sq.m.

717 sq.m.

It should be noted, however, that in the revised DAS submitted by the applicant in support
of the application now before members the relevant AOD levels for key components of
the 2009 “as-built” scheme are quoted as follows :



Lower Ground (LG) Floor Level -

17.75m



Ground Floor (GF) Level -

20.66m



First Floor (FF) Level -

23.62m



Eaves Height –

25.30m



Ridge Height -

28.10m

It is clearly regrettable that such discrepancies still exist but it is also clear that when a
comparison is made between the 2006 scheme (as believed to be approved by virtue of
the original permission and the discharge of condition 3 of the permission in July 2007)
the following differences exist :



GF Level – “as-built” scheme is either at same level or 0.66m higher than the
2006 approved scheme.



FF Level – “as-built” scheme is either 0.45m or 1.12m higher than the 2006
approved scheme.



Eaves Height – “as-built” scheme is 1.05m higher than the 2006 approved
scheme.



Ridge Height – “as-built” scheme is either 0.4m or 1.1m higher than the 2006
approved scheme.



And that the “as-built” scheme is located some 5 metres further west and 5
metres further south than the approved 2006 scheme.

3

THE PROPOSAL

3.1

The application was submitted on January 19th 2010. Some of the application
documents have been subsequently revised and additional documents have been added
at your officers’ request. As of the date of this report, therefore, the application documents
comprise the following :



A covering letter.



The 1APP application form including Certificate A of Ownership and an
Agricultural Holdings Certificate.



A Cheque to cover the application fee.



A Site Location Plan.



A Block Plan.



A Topographic Survey.



A revised Design and Access Statement.



A revised Plan Booklet to accompany the DAS.



A Landscape and Visual Appraisal Report.



A revised Earthworks: Construction and Establishment Method Statement.



A Planting and Mulching Method Statement.

3.2

Given that the previous application to retain the building was refused on policy grounds
by the Authority the application was advertised as a “departure” from the Development
Plan.

3.3

The proposal is described as “Retention of building and completion of a dwelling and
landscape proposals in accordance with plans submitted herewith (application made
pursuant of Section 73A(1) and 62 of the Town and Country Planning Act 1990)”.

3.4

The site area is described as 0.66ha and the proposed materials and finishes are to be
rendered walls (colour Celtic Forest), a Welsh slate roof, uPVC windows and doors
(colour grey), brick sett vehicle access and hard standing areas, and a detailed and
substantial landscaping proposal which is described and dealt with later in this report.
Parking is to be provided for “3-4” cars; foul sewage was proposed to be disposed of via a
septic tank but this has now been amended to connect to the mains as was the intention
for the original dwelling.

3.5

The block plan shows the dwelling to be at the location shown in green outline on the
Plan already referred to and attached at Appendix 2, that is some 5 metres to the west of

and 5 metres to the south of the location approved in 2006. The topographical survey
shows levels relative to a benchmark of 20m AOD taken at the top of the already
mentioned stone wall that retains the flight of steps, also already referred to, adjacent to
the entrance. The survey provides no levels for the floor levels of the dwelling as built or
for the ridge level.
3.6

3.7

3.8

3.9

The Design and Access Statement (DAS) as revised includes a site analysis, a section on
planning policy, a section on the objectives of “good design”, and a narrative on the
evolution of the design concept applied at the site. At paragraph 1.13 of the DAS the
applicants have included a table of measurements/dimensions as follows :

2006 Approved Scheme2009

“As Built” Scheme”

L/G Floor Level

Assumed 15 – 17.5m

17.75m

G/F Level

Assumed 18.5 – 21m

20.66m

F/F Level

Assumed 21 – 23.5m

23.62m

Eaves Height

Assumed 22.75 – 25.25m

25.30m

Ridge Height

Assumed 25.5 – 28m

28.10m

The application makes no attempt to argue that the footprint of the “as-built” scheme
matches that of the approved 2006 scheme and, accordingly, the applicant acknowledges
that :



The “as-built” dwelling sits 5m closer to the western site boundary and 5
metres to the south of the footprint approved under the 2006 scheme.



The “as-built” scheme could be higher than the 2006 scheme by as much as
2.16m at G/F level and 2.60m at ridge level.

However, on the basis of the results of the July 2007 survey and discharge of condition 3
which set the ground floor level of the dwelling “as-built” and in accordance with the 2006
permission at 20mAOD those level differences are now considered to be inaccurate and
for the purpose of determining this application the relative differences that members
should focus on are as described in paragraph 2.5 above, namely :



At G/F level – the 2009 “as-built” level is the same or 0.66m higher.



At Ridge Level – the 2009 “as-built” level is between 0.4 and 1.1m higher.

The table at 1.13 of the DAS also acknowledges that the total visible elevation of the “asbuilt” scheme exceeds the approved scheme by 23 sq.m (3.8%), with the “as-built”
scheme having larger visible elevations from the west and east (+ 13% and 16%

respectively) but smaller visible elevations from the north and south (9% and 0.7%
respectively).
3.10

Paragraph 1.14 of the DAS states that “the details relating to the original dwelling located
on the site have no relevance to the determination of this application due to the fact that
there is an extant planning permission for a dwelling on the site (i.e. the fall back
position).” That view is not accepted and is commented upon later in the analysis that
comes at the end of this report, as is the relevance of the “fall-back” position to your
consideration.

3.11

The revised DAS then goes on to assume that the levels of the 2006 scheme were as
agreed in the July 2006 letter of discharge and contains very useful drawings that show
the differences in both plan form and elevation between the 2006 approved scheme and
the “as-built” scheme. Within the drawings red shading is used to show the “as-built”
areas that are in addition to the approved scheme whilst green shading is used to show
where the 2006 approved scheme exceeded the “as-built” situation. Those drawings are
reproduced at Appendix 6. The RPS drawing already referred to and attached at
Appendix 2 is also reproduced, demonstrating that the applicant accepts that the “asbuilt” dwelling does not occupy the same footprint as did the approved 2006 scheme.
Paragraph 4.28 of the revised DAS states, however, that “the position of the “as-built”
dwelling has been approved by the National Park Authority in a letter (accompanied by a
site location plan) dated 26th July 2007.” That assertion is also referred to later in the
analysis section of this report.

3.12

Paragraphs 4.29 to 4.31 conclude that “it can be ascertained that the Local Planning
Authority were satisfied that any issues regarding site profiles and floor levels of the
dwelling had been resolved and were considered acceptable.” Again, this assertion is
addressed later in this report.

3.13

Paragraphs 4.33 to 4.39 address the comparative differences in terms of elevational
scale and visual impact between the 2006 scheme (as interpreted by the applicant) and
the “as-built” scheme, and the extent of mitigation that a proposed landscaping scheme
will bring to the development. They suggest that :



The massing of the southern and northern elevations of the “as-built” scheme
is less than that of the 2006 approved scheme.



In terms of the western elevation “the “as-built” dwelling is slightly larger than
that approved in terms of both its height and length.”



Insofar as the eastern elevation is concerned “much of the additional 36%
(extra exposure beyond the 2006 approve scheme) comprises of currently
exposed lower ground floor elevation area” which “is misleading as it does not
take into consideration the proposed mitigation measures” (which of course
were not known to the Authority in October 2009).

3.14



The “as-built” dwelling is marginally taller than the 2006 approved scheme
which is compensated for by the fact that the foundation of the “as-built”
scheme is set at a lower level than the 2006 approved scheme.



The difference between the two schemes is therefore “marginal, especially
when viewed from distant vantage points”.



The proposed landscaping scheme prepared by Soltys Brewster (and referred
to later in this report) “further reduces the impact of the massing of the “asbuilt” scheme to the extent that the visual impact will be much reduced by a
proposed embankment which will “help to screen the elevation and provide a
raised platform on which to provide softer vegetative screening which will
further break up its visual impact.”

The revised DAS therefore seeks to take advantage of a quotation from the NPA’s
Conservation Officer that “the size of the house is exacerbated by the unfinished
landscaping around its base” (para 4.43) and relies heavily on a proposed new
landscaping scheme to mitigate the visual impact of the building when viewed from
various vantage points. That landscaping scheme is addressed in detail in a Landscape
and Visual Appraisal Report produced by Soltys Brewster to support the application. The
key elements of that proposed scheme are as follows :



The application of matrix woodland planting of young transplant species that
will provide rapid establishment and growth.



Specimen tree planting to provide a degree of screening in parts of the site of
immediate height and form.



The use of diverse, yet native species.



The formation of “smooth contoured earthworks appropriate in scale and
design to the local setting”.



A finished landform that will provide “enclosure to the dwelling and
accommodate the change in level from the higher southern parts of the site to
its lower northern parts”.



A visual appearance of the dwelling appearing to be “set into the slope, with
the lower ground floor obscured from view on its southern, eastern and
western elevations” leaving the main visible parts of the house being the
ground and upper floors “consequently giving the house a two-storey
appearance from most aspects” and the suggestion that “in longer distance
views the dwelling will appear well integrated into its sloping hillside setting,
being partially enclosed by garden landform and part-screened in time by
woodland planting.”



The retention and replanting of sections where appropriate of existing
hedgerows.



The planting of a wet woodland matrix of willow species along the northern
edge of the garden to provide a “distinctive and eye-catching focal point and

screen at the end of the garden while strengthening the wet woodland
characteristics of this northern boundary.”


The retention and improvement of the “wetland scrub areas on the western
side of the garden beyond the existing watercourse”.



An area of managed lawn and tree and shrub planting immediately adjacent
to the house.

3.15

The “smooth contoured earthworks” will essentially comprise two raised embankments
adjacent to the eastern and western elevations of the dwelling which will allow the house
to be “sensitively embedded into the landscape” thereby reducing its visual impact when
viewed from the surrounding area. The area of embankment to the west of the house will
rise to some 1.5m above the front patio area; that to the east will be some 2.5m higher at
its highest point. Both areas are proposed, however, to extend north beyond the front
elevation of the house (that to the west by some 15m; that to the east by some 30m) so
as to assist the partial screening of the lower elevations of the dwelling from the north,
north-east and west and north-west. A groundworks plan and elevations to illustrate the
landscaping proposals are attached at Appendix 7.

3.16

Significantly, neither the revised DAS, the LVAR, or the initial Earthworks: Construction &
Establishment Method Statement indicate if the proposed landscaping scheme can be
delivered without importation of soils to make up the proposed new levels. However,
following a request from your officers the applicants have produced a revised Method
Statement which indicates that :



Materials will need to be imported into the site.



The total volume of the materials required to be imported is between 900 and
1,100 cubic metres.



That will equate to some 60 – 70 lorry loads in total.



Based upon no more than 3 lorries delivering to the site in any one day some
22 working days in total will be necessary to complete the importation
activities over a period, subject to favourable weather conditions, of 6 months.

4

THE POLICY CONTEXT

4.1

This is set by Planning Policy Wales 2002; TAN12: Design (June 2009); and the Joint
Unitary Development Plan (JUDP) for Pembrokeshire and the National Park.

Planning Policy Wales 2002
4.2

The main thrust of this is to promote sustainable development by ensuring that the
planning system provides for an adequate and continuous supply of land available and

suitable for development to meet society’s needs in a manner that is consistent with
overall sustainability principles.
4.3

It promotes good and “inclusive” design and states in paragraph 2.9.4 that “the visual
appearance of proposed development, its scale and its relationship to its surroundings
and context are material planning considerations. Local Planning Authorities should reject
poor building and contextual designs. However, they should not attempt to impose a
particular architectural taste or style arbitrarily and should avoid inhibiting opportunities for
innovative design solutions.”

TAN12: Design 2009
4.4

In relation to housing design this TAN states that local planning policies and guidance
should aim to “create places with the needs of people in mind, which are distinctive and
respect local character; promote layouts and design features which encourage
community safety and accessibility.” They should also “promote environmental
sustainability features such as energy efficiency in new housing and make clear specific
commitments to carbon reductions and/or sustainable building standards”.

4.5

The TAN identifies a failure to relate to local context as an obstacle to good housing
design and it states that opportunities for innovative design will depend upon the existing
context of development and the degree to which the historic, architectural, social or
environmental characteristics of an area may demand or inhibit a particular design
solution. Nevertheless it also stresses that a contextual approach should not necessarily
prohibit contemporary design.

Pembrokeshire Joint Unitary Development Plan (JUDP)
4.6

Policy 56 is concerned with replacement dwellings and states that permission will only be
granted where the present dwelling has a lawful residential use, the present dwelling is
not the result of a temporary permission, the new dwelling is sited to preclude the
retention of the dwelling it is to replace, and the new dwelling is no more visually intrusive
than the original dwelling.

4.7

Policy 67 relates to the conservation of the National Park and state that development will
not be permitted where, amongst other things, it would cause significant visual intrusion,
be insensitively and unsympathetically sited within the landscape and introduce or
intensify a use which is incompatible with its location.

4.8

Policy 68 states that development that does not make appropriate provision for
necessary and appropriate landscaping or habitat creation/enhancement will not be
permitted.

4.9

Policy 76 relates to design and states that development will only be permitted where it is
well-designed in terms of siting, layout, form, scale, bulk, height, materials, detailing and
contextual relationship with existing landscape and townscape characteristics.

4.10

Policy 78 relates to amenity and states that development will only be permitted where it
does not have an unacceptable impact on amenity particularly where, amongst other
things, the development is of a scale incompatible with its surroundings and/or the
development leads to an increase in traffic or noise which has a significant adverse
impact; and/or the development is visually intrusive.

4.11

Policy 79 requires development within a Conservation Area or land adjoining or near to
such an area to preserve or enhance the character and appearance of the Conservation
Area.

5

CONSULTEE RESPONSES

5.1

Newport Town Council recommends that the application be rejected on the grounds that
the proposed dwelling is contrary to Policy 56 (criterion iv) as it is greatly more visually
intrusive than the original dwelling which was barely visible /noticeable; that it is contrary
to Policy 67 in that it is significantly visually intrusive, insensitively and unsympathetically
sited and fails to harmonise with or enhance the landform and landscape of the National
Park; that it is contrary to Policy 76 as it is not well designed in terms of siting, layout,
form, scale, bulk, height, materials, detailing and contextual relationship with existing
landscape and townscape characteristics; and that the application also contravenes
Newport Town Council’s retrospective planning policy.

5.2

Campaign for the Protection of Rural Wales (CPRW) supports the objectors to this
application. It considers that the greater adverse impact of the dwelling was as a result of
failure to build as consented with the house relocated further up the sloping site. This it
considers has had the effect of making an already unsatisfactory planning decision, to
allow building of that size on this site, even worse. It states that this current application
seeks to use landscaping means to lessen the adverse impact on public amenity and that
CPRW believes that landscaping alone cannot remedy the breach or reduce the impact of
such a building due to its prominent position, design and height. CPRW therefore asks
the Authority to reject this application in the interests of public confidence in the delivery
of planning in the National Park, in the interests of the community of Newport, and in the
interests of the conservation of its townscape , landscape and setting.

5.3

Dwr Cymru recommends a conditional consent to connection to the mains sewerage
system

5.4

The Highways Authority recommends consent subject to the imposition of conditions.

6

PUBLIC RESPONSES

6.1

95 letters and emails have been received (at the time of the writing of this report.) and are
available on the file should Members wish to see them. Of these 41 have given a Newport
address (either as their main home or as a holiday property), 38 are from away
(throughout the UK and even from New Zealand), and 16 have been delivered via email
without any indication of an address. The main concerns expressed are:



Why the Authority is considering another application as it is a waste of public
time and money.



The proposal is contrary to many policies.



An application for this dwelling has already been refused; this is nothing more
than a resubmission with a different landscaping scheme.



An application has already been refused as breaching policy; nothing has
changed subsequently.



No amount of earth moving/landscaping will hide this “monstrosity”.



It dominates the view from many viewpoints including the Coastal Path.



It is out of scale with neighbours and village.



It ruins the visual appeal of a delicate and beautiful environment



The area will be ruined for generations.



It is contrary to the statutory purposes of the National Park.



It is highly conspicuous and very ugly



It represents a “catastrophic mistake on the verge of being made”.



The perception of the Authority’s handling of this matter brings it into
disrepute.



The considerable use of glazing is considered to be inefficient and it is
considered that the building will generate light pollution.

7

OFFICERS’ APPRAISAL

7.1

In essence there are two contexts to the determination of this application which are
material in planning terms and need, therefore, to be taken into consideration by
members before they arrive at their decision. They are:



The Policy context; and



The context set by “other material planning considerations”, in particular the
2006 planning permission (the “fall-back position”) and the letter of 26th July
2007 which confirmed in writing to the applicant that the (2006 approved)
development was being carried out in accordance with the approved drawings
and that condition 3 of the 2006 permission (requiring prior approval of the
site and floor levels) was discharged.

The Policy Context
7.2

The application seeks retrospective permission for a dwelling that does not benefit from
planning permission, is largely completed, and has already been refused once by the
Authority. As such therefore, and in the absence of any consideration of “other material
planning considerations”, the application should be determined in accordance with the
“development plan” as required by section 38(6) of the Planning and Compulsory
Purchase Act 2004. The “development plan” for the purpose of this application is the
adopted Pembrokeshire Joint Unitary Development Plan (the “JUDP”).

7.3

Set against that context Policy 56 is specifically concerned with replacement dwellings
(the situation here) and states that permission will only be granted where the present
dwelling (or in this situation the pre-2006 bungalow) has a lawful residential use, is not
the result of a temporary permission, precludes because of its siting the erection of the
new dwelling without its prior demolition, and is no less visually intrusive than the building
proposed to replace it. Set against that context :



The previous dwelling enjoyed a lawful residential use.



It was not the result of a temporary permission.



Its original floorplan overlaps that of the proposed new dwelling such that the
latter could not be constructed without its removal.



However, it is very difficult to argue that the new dwelling is not more visually
intrusive than the original dwelling because the new dwelling :
o

Is two-storey against the single storey of the original.

o

The footprint area of the new dwelling is 680.78 sq.m. whereas the
original dwelling had a footprint of just 100.80 sq.m.

o

The ridge height of the original dwelling sat at 21.21m AOD whereas
that of the new dwelling sits at 28.10m AOD.

o

The original dwelling had a frontage width of 13.6m whereas the new
dwelling has a frontage width of 20.5m; and

o

The original dwelling had a building depth of 6.8 – 7.8m whereas the
new dwelling which is made of two wings has building depths of 8.6m
and 10.8m respectively.

7.4

Bearing in mind how visually exposed the site is, therefore, it is very difficult to argue that
the proposal is not in conflict with the last criterion of Policy 56, that is that it is not more
visually intrusive than the dwelling that it is proposed to replace.

7.5

Policy 67 presumes against proposals that will cause significant visual intrusion and be
insensitively and unsympathetically sited within the landscape. Setting aside the fall-back
position there is a considerable body of opinion that considers that the proposal is
incompatible with those policy objectives, and that opinion has some merit.

7.6

Policy 68 requires developments to make appropriate provision for necessary and
appropriate landscaping or habitat creation/enhancement. The proposal includes a very
extensive landscaping scheme which offers biodiversity benefits as well, albeit that the
earthworks proposed are extensive and somewhat manicured. Nevertheless, it is not
considered that it can be successfully argued that the proposal is in conflict with Policy
68.

7.7

Policy 76 requires new development to be well-designed in terms of siting, layout, form,
scale, bulk, height, materials, detailing, and contextual relationship with existing
landscape and townscape characteristics. In the context of this proposal :



The proposed siting displays an overlap with the footprint of the original
bungalow.



The form of the replacement dwelling is wholly different from that replaced, as
is the scale, the bulk, its height, its materials, and its relationship with the
landscape as compared to the relationship that existed between the
landscape and the original dwelling.

7.8

There is therefore a cogent argument that the proposal is in conflict with Policy 76.

7.9

Policy 78 requires new development to be of a scale that is compatible with its
surroundings, for it to not lead to increased traffic or noise, and for it not to be visually
intrusive. In that context :



The proposed building sits within a large-scale landscape with expansive
vistas into and out of the site and within a location characterized by large
dwellings in large plots at low density. It is difficult to argue, therefore, that the
scale of proposal is incompatible with its surroundings.



The applicant’s agent has confirmed since receipt of the application that the
proposed landscaping scheme cannot be implemented without recourse to
substantial importation of soils. It is thought that between 900 and 1,100 cu.m.
will be required, delivered by some 60 -70 lorry journeys over a period of 22
working days. This will be in addition to the delivery of the plant and
equipment necessary to form the new land profile and the deliveries
necessary in respect of plants, trees, shrubs, hard landscaping features and
so forth. The access to the site is not of a standard that would be acceptable
for such heavy traffic on a permanent basis. However, the remaining
construction works including the landscaping will be short-term only and in

that context it will therefore be difficult to argue that the traffic or
consequential noise impact will be unreasonable.


7.10

In terms of visual intrusion I have already commented in the context of
policies 56 and 67 and there is a reasonable case to be argued, therefore,
that the proposal is in conflict with certain criteria of Policy 78.

In the absence of any consideration of “other material considerations”, therefore,
members are advised that the application could be refused on the grounds of
conflict with Policies 56, 67, 76 and 78.

Other Material Planning Considerations
7.11

The Act and Planning Policy Wales advise that applications must be determined in
accordance with the development plan (the JUDP in this case) unless other material
planning considerations indicate otherwise. It is therefore necessary to establish what
those other material planning considerations might be and whether they are of sufficient
importance and influence to override the development plan in this instance.

7.12

In that context there are two matters that constitute the “fall-back” position and are
relevant in this case :



The 2006 planning permission; and



The letter from the Authority to the applicant of 26th July 2007.

7.13

The fall-back position is the planning permission granted for a replacement dwelling
under reference NP/06/076 on 17th October 2006. That was a full permission for a
dwelling not dissimilar in size to that applied for now, albeit that it was approved at a
location that is 5 metres north and 5 metres east of the location of the “as-built” dwelling.

7.14

The permission was the subject of 15 conditions, 5 of which were “pre-commencement” in
that they required the submission of details, and their approval, prior to any development
commencing on site. From our records it is clear that the only details submitted were
ground and floor level details to discharge condition 3. Those details were not submitted
in advance of commencement of works on site.

7.15

It is also clear that the building, if it is meant to have been an implementation of that 2006
permission, has not been constructed in the approved location on the site.

7.16

Nevertheless, the extant permission which does not expire until 17th October 2011 can
be implemented without further permission provided the conditions are strictly complied
with. That would of course, though, first require the demolition of the existing structure to
allow such works to be implemented in accordance with that permission. It is therefore
appropriate to consider whether the difference between the approved 2006 scheme and
the as-built 2009 scheme is of such a magnitude that planning permission would not be
granted for it.

7.17

The “fall-back position” is that which can be lawfully developed at the site. There is no
doubt that the 2006 permission is still extant because it does not expire until 17th October
2011. The Committee should consider if there is a realistic possibility of this on all the
material evidence. Accordingly, the applicant/site owner is at liberty to demolish the
existing building and to erect the dwelling so permitted at the site provided he complies
with the conditions of that permission. He has sufficient remaining time to do so.
Accordingly, the “fall-back” position is a material planning consideration which this
Authority must give serious consideration to.

7.18

In doing so your officers have re-appraised the comparison between what has been built
and what has been permitted, especially in light of the critical information that has
emerged from the 26th July 2007 letter, so as to come to a view with regard to the relative
characteristics and merits of the two schemes. In that respect :



It is clear that the “as-built” scheme has not been erected on the footprint of
the approved 2006 scheme.



It is also clear that the differences between the two buildings is largely
confined to the following, the “as-built” scheme being :
o

Narrower in its frontage (by 1.205m).

o

Longer in its depth (by 0.91m).

o

Higher at ridge level (by 0.4m to 1.1m).

o

Larger in terms of its lower ground floor footprint (by 66 sq.m.).

7.19

The 2006 approval did not set the lower ground floor (slab) level and that is admitted to
be a weakness of the permission that was granted. Nevertheless, it did require through
condition 3 for the details of site levels and floor levels to be agreed in advance of
development commencing. Those details were not sought in advance and it is clear that
agreement was only sought when the levels had been established. Nevertheless, at a
meeting in July 2007 some levels were established and agreed between the developer
and the NPA and on 26th July 2007 this Authority confirmed in writing via the letter
attached at Appendix 4 that “the development is being carried out in accordance with the
approved drawings and that Condition 3 of the planning permission NP/06/076 (dated
17th October 2006) may now be discharged.” That letter effectively established that the
floor levels which by that date had been constructed were acceptable to the NPA and in
accordance with the 2006 permission. Clearly, that meeting did not check the position of
the property on the site as the footprint quite clearly did not match that of the permitted
scheme, although this was not referred to in the letter and the proper interpretation and
effect of the letter is a matter for consideration.

7.20

It must be concluded that there is a very real prospect that were the application to be
refused and then taken to appeal the appointed inspector would give very serious
consideration to not just the policy context, which in isolation militates against approval,

but also to the “fall-back” position comprising the extant 2006 approval and the letter of
26th July 2007. In that latter context the differences between the two schemes, outlined in
para 7.20 above, will be the main factor.

8

COMMENTS ON THE CORRESPONDENCE RECEIVED.

8.1

There is obviously a great deal of concern that the Authority is considering this matter
again given its previous refusal of planning permission and its consideration of taking
enforcement action. However the October resolution did ask the developer to either
“modify the development to bring it into line with the 2006 permission or to remedy the
harm to amenity to an acceptable extent” the only way that this could be submitted to the
Authority and considered and determined by the Authority is by way of an application.
Once an application is submitted a Planning Authority cannot, in any event and certainly
in this circumstance, refuse to consider it. The submission has allowed all interested
parties to view the submission and express a view as to whether the resolution of the
committee in October has been met.

8.2

Many objectors consider that the proposed dwelling is contrary to adopted planning
policy, more particularly Policy 56 (Replacement Dwellings) of the JUDP. This report
accepts this view but points out the materiality of the 2006 consent and the agreed
ground floor level which means that the “as built” dwelling is very little different from that
approved. Perhaps the majority of correspondents have not realized this or given it
sufficient weight in their consideration of the proposal.

8.3

Objectors point out that no amount of earth moving and landscaping will “hide” the
dwelling. The scheme before members does not aim to “hide” the dwelling but, rather, to
give it an acceptable and appropriate landscape context within which the dwelling will sit.

8.4

Many consider that the property is too large, out of scale with its location, and not of an
acceptable design. There are, however, many large properties in Newport and this
building sits in a very large plot which can readily accommodate it. It is of a relatively
innovative design but that is not sufficient reason to refuse it when it is not close to other
more traditionally designed properties such that it is not “read” with them. It is “different”
with considerable areas of glazing to take advantage of the view but it is not
unreasonable for the Authority to accept that any development of this site would wish to
take advantage of its location.

8.5

The glazing chosen for this property meets Part L of the current Building Regulations,
and will externally emit only 40% of the light generated within the building as compared to
75% from a dwelling with “normal” windows.

8.6

There is considerable criticism of the behaviour of the Authority, more particularly its
officers, in their handling of this case and the impact that any favourable decision will
have on the reputation of the National Park as Planning Authority. Planning decisions

have to be taken, however, for sound planning reasons and not because individuals , no
matter how many of them there are , do not like the proposal.

9

RECOMMENDATIONS

9.1

Should members wish to refuse the application it is recommended that a refusal should
be accompanied by enforcement action in line with the advice tendered in October 2009.
The recommended reasons for refusal in those circumstances are that the proposal is in
conflict with Policies 56, 67, 76 and 78 of the adopted Pembrokeshire JUDP.

9.2

In such circumstances it is considered to be inevitable that the applicant will appeal both
the refusal and the Enforcement Notice. Alternatively, he may choose to comply with the
Notice, demolish the dwelling as built, and then seek to discharge the outstanding
conditions of the 2008 extant permission. He has enough time to do so and the Authority
will not be able to secure significant variations to the design, aspect, or visual impact of
the dwelling through that mechanism. Should the Authority choose to refuse the
discharge of conditions reasonably submitted the applicant will have recourse to appeal
with a very real prospect of such an appeal/appeals being allowed.

9.3

On the basis, therefore, that :



The “fall-back” position as described is a material planning consideration
which must be attributed considerable weight.



The differences between the fall-back position and the “as-built” proposal are
not, in your officers’ opinions, significant.



The differences that cause the main concern at present, the visual impact of
the proposal, can be mitigated by the proposed landscaping scheme with the
effect of reducing the apparent present bulk and height of the building
especially when viewed from the north and east.



The landscaping scheme is well-considered, significant, and therefore
acceptable.



A refusal may well lead to the implementation of the 2006 permission with no
obvious visual or amenity benefit.

9.4

It is recommended that planning permission should be granted for the proposal subject to
the imposition of the following conditions :

9.5

Standard Time condition, completion in accordance with the submitted plans and details
particularly in respect of the landscaping scheme. Maintenance of the landscaping.
Removal of permitted development rights

